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FREDERIC S, KESSLEH, P.J.Ch

srrcKEL, KoENrG, SULLTVAN & DRILL
5?1 Pompton Avenue
Cedar Grove, New Jersey 07009
Ph 973-239-8800 Fx 973-239-0359
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Attorneys for Defendants Town of Westfield,
Andrew Skibitsky, and Town Couneil of the
Town of WestfielC

SIJT{NYS IDE SENTOR HOUS TNG OF
WESTFTELD , L. L.C . ,

PIaintLff,

vs"

TOWN OF WESTFIELD , A}iIDREW SKIBITSKY
(Mayor of the Town of Westf ield) ,

TOWN COUNCTL OF THE TOWN OF
WESTFfELD and PLANNTNG BOARD OF
THE TOWN OF WESTFTELD

SUPERTOR COURT OF NEW JERSEY
T,AW DTVTSION UNTON COTINTY

DOCKET NUMBER UNN-L-]-35-09

Civil Actron

(Mount Laurel II)

DECT-.ARATORY JTIDGMENT OF FATRNESS
A}TD REASONABLENESS OF SETTLEMENT

Defendants.

This matter hawing been 3ointly opened to the court by: Stickel,

Koenig, Sullivan & Dri11 (Jonathan E. Dril1, Erg. , appearitg) and

Dentons US LLP (Robert W. Cockren, Esq. , appearing) , attorneys for

defenCants Tcwn of Westfield, Mayor Andrew Skibitsky, anC Town Councrl;

Lrndabury, McCormick, Estabrook & Ccoper (Kenneth Soriero, Esq. ,

appeartng) , attorneys far the Planning Board. of the Town of WestfrelC;

R " Marcel Fr rt'ea, Esq. , attorney for: plai ntiff ; and Adam M. Gordon ,



Erq. , staf f at,torney with Fair Share Housing Center, a public interest

orgiani zation representing, Lhe housing rights of New Jersey' s poor ; and

the aforementioned parties having signed a Settlement Agreement dated

December L!, 20t2 (the "Settlement Agreement") settling MouSt_Lqgrel ff

litigation, which Settlement Agreement r-n paragraph 1 provides that the

Sett.lement Agreement is contingent upon the Superior Court, Law

Divrsion (the *Court") (1) approving the Settlement Agreement after a

"Fairness Hearing" conducted pursuant to East L West Venture v. Bgliough

of Fort Lee , 286 N. J. Super. 311 (App. Div . 1996) , and (2) granting a

Declaratory Judgnnent of Compliance and Repose pursuant to N. J. S ,A.

52:27D-3L3 (a) after a "Compliance Hearing" (the Fairness Hearing and

Complianee Hearing: together referred to as the "hearing") ; and East /

West Venture / supra, Et 326 , holding that Mount Laurel lrtigation may

be settled only a.f ter a f inding by the Court that : ( 1 ) the se ttlement

has apparent merit, (2) notice has been given to all members of the

class and others who have an interest in the settlement, (3) a hearing

has been conducted on the settlement where those affected have

suf f ie j-ent time to prepare ; and ( 4 ) the settlement is "fair and

reasonable to members of the protected class"; and the Court, havingr

de terrnined f or the reasons set f ort,h on the record cn january 23 , 2 013

t.hat the Set.tlement Agreement had apparent meri t , e;:tereci an Order of

R.emanC and Schedulrng: of a Fairness and Compiiance Hearing on.Ianuary

23, 2AL3 (the "Remand Order") , with the hearing berng scheduled for

iune lO, 2013, and the F.emand Crder recruired DefenCant Town af

Weslf relC { the "Town" } to provrd.e aotice of the h.eari-ng to various
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specifred parties at least 30 days prior to June 10, 2013 and that the

notice be in the form approved by the Court and attached to the Remand

Order; and the reguired notice havrng been provided to all required

parties wi thrn the t,ime ordered by the Court ; and the Court havrng' duly

conducted bhe hearing on June 10, 2Al3; and the Court having found upon

the conclusion of the hearing for the reasons set forth on the record

on September 9, 20L3 that all criteria set forth in East / West Venture

have been satisf ied,' and the Court having furLher found for the reasons

set forth on the record on September 9, 2013 that the Town's Compliance

Plan, consrsting of its 2AL3 Housing Plan Element. and Faj-r Share Plan

(the ''2013 HPE&FSP") along with various atLachments as well as various

implementingr ordinances ( all such documents tog,ether ref erred to as the

t''2 013 Compliance PIan" ) , all of which 2At3 Compliance Plan documents

were entered into evidence during the hearing as exhrbits, create Lhe

realistic opportunity to achieve the Town's affordable housing

obligation under Mount Laurel ff; and the Court determining to settle

an issue that has arisen regarding payment of the fees of the Court

appointed Special Ma.s ter ; and the Court determining to enter a separa.te

Declaratory Judgment of Fairness and Reasonableness of the Settlement

wi th a provi s ion f or the pa1'nrent of the Speci-al Mas ter' s f ees ; and the

Court determl ning to enter a separate Deciaratory Judgment cf

Compir-ance and Repose; and the within order being the Declarat.cry

Judgiment of F'airness and Reasonableness,'

-TTT,
rr r s ?riEREFoR.E oN THr s | .- ol' ocToBER, 2073, ADJIJDGED , DECLp-F-ED

AND CRDEF.ED AS FOLLOW:
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1. The Court hereby declares that the Settlement Agreement is

approved as reasonable and fair to the interests of low and moderate

income households as to the Sunnyside site as well as a1l other aspects

of the Settlement Ag'reement.

2. The Court specifically declares that the Sunnyside site is

available / approvable, developable and suitable to produce affordable

housing from a Mount Laurel perspective in accordance with N.J.A.C.

5:97-3.L3, which the Court determines it should follow in accordance

with Hills Development Co. v. Bernards Township, 103 {.J. !, 63 (1986)

(courts "should conform wherever possible to the decisions, criteria,

and guidelines" adopted by COAH) .

3. fhe Court al.so specifically declares that the proposed L6%

affordable housing set aside for the Sunnyside site is fair and

reasonable as the affordable housing will be rental units (4 units of

the 24 units proposed on the site will be set aside for affordalrle

rental housi*g) .

4. Plaintiff and the Town shall pay the Court appointed Special

Master/ s frrm (Clarke Caton Hintz) Invoice Number 56818 dated. June L2,

2 01 3 wi thin 3 0 da.ys of the en try of the wi thin Judg:rnent in accordance

with the terms of the Court's Marclr 26, 2AL2 OrCer appointrng the

gpecial Master as follows: Plaintiff shall pay $9,999.88 and the Town

shall pay $5,61-?.04. Any further ccsts and fees which the Specral

Master ma-y- charge rn this matter shall- be pard by the fown exclusrvely

wit.hrr:. 3C ciays of receapt of the Specral Master's invoice (s) .

5, The Court shal-l retain lurr-sdiction so as to ensure the
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implementation of

of jurisdiction,

j udgment .

the wi thin Judgnrent .

the within Judgnnent is

No twi th s tandi ng

herby declared.

the retention

to be a final

Frederic S Kessler, P.J.Ch.
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